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This guidance note has been prepared to assist ACE
members and their clients who are involved in the
procurement process. This note is aimed at distilling
down the existing best practice from both public
and private sectors and providing simple advice in
relation to the more challenging areas of commercial
strategy, the procurement process and contracting.
The purpose of this is to enable both clients and
consultants to better understand each other’s drivers
and constraints in order to discuss and agree on a
balanced way forward.
The information in this guide relates to contracts
under English law only.

1. Alignment – where commercial performance
measures are aligned to delivery of outcomes to the
client, customer or end user as appropriate.
2. Reward – where rewards are based on value added
in exceeding the clients outcomes, not lowest.
3. Risk – where risks that the asset owner or investor
are accountable for are not transferred to the
supply chain, instead supplies are incentivised to
mitigate them.
4. Engagement – where the enterprise comes together
at a much earlier stage in the asset enhancement/
creation lifecycle.
5. Scale – the greatest benefits are found when
clients + suppliers collaborate applied across asset
systems/portfolios.
6. Time – where the relationships between
organisations last over a longer time period.

How ACE will support:
Provide the opportunity for clients to come to a single
source for consultancy market sounding. Through
convening its members, ACE is able to offer input to
commercial strategy development on the following:• a consultancy industry view on risks to delivery
of the project which should be considered in the
development of the commercial strategy;
• convening consultancy businesses to provide
feedback on a draft commercial strategy;
• a view on the current market conditions and how
this might impact on business appetite to bid e.g.
Professional Indemnity at present;
• an understanding of the structure of the market and
how to access the right areas of capability the client
is looking for.

Contract Terms

Ahead of any procurement process, the phase
of commercial strategy development is crucial to
setting up the commercial environment to support
success. This phase of the process involves
determining the outcomes to be delivered by any
potential procurement. The key decisions during this
phase include ‘what will be procured?’, ‘who will use
the framework/contract?’, ‘how long will it last?’,
‘what is the value?’, and ‘what is the packaging
strategy?’. All of these critical decisions need careful
consideration and market sounding in order to
develop a clear brief for the procurement exercise
to deliver against. The Project 13 commercial
handbook1 has six commercial principles which set
out some existing best practice ideals, however it
is not always appropriate to aim to include these in
each commercial engagement, and bespoke advice
and strategic conversations with the market will
help to prepare both parties to enter a successful
procurement exercise.

Commercial principles to support collaborative
arrangements:

Procurement process
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In order to properly display all multimedia content
in this PDF, you must either:
1. Save the file (download) into your computer by right-clicking on the article link and choosing the option
“Save as...”, then open it with a PDF reader such as Adobe Reader preferably. Your Adobe Reader
must be up to date, and you need to be sure that you have installed the latest version
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2. Open it in your browser, Safari or Internet Explorer (note that Chrome and Firefox do not support
interactive PDFs).
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previous page

Introduction

next page

|2

Commercial Strategy

2. PROCUREMENT PROCESS
The procurement process itself is well described in both the Infrastructure and Projects Authority’s Project Initiation
Routemap2 and the ICE Procurement Panel’s June 2018 guidance note3. Both of these documents set out the
steps required to undertake a successful procurement exercise.

The pillars are used at various stages in the project lifecycle, illustrated generally as:
Project Initiation

Detailed
Iterations

Procurement process

Construction Planning
& Design Development

Strategic
Decisions

Communicate the Benefits

Procurement

Route to Market

Contracting Model

Packaging

Planning & Statutory
Procedures

The Market

Preliminary Design
& Business Case

Understand and
Communicate Requirements

Delivery & Procurement
Strategies

Construction

In-Service

Contract Terms

Source: ICE Procurement Panel’s June 2018 guidance note4
In addition to the process itself there are a number of specific areas which impact on businesses set out in the
table overleaf where ACE can offer special guidance.

How ACE will support:
ACE will launch an anonymous reporting email to allow businesses to refer challenging procurement
and contracting practices. Initially, this will provide advice to the businesses on relevant legislation
and best practice guidance which they can cite in the conversations they have with their clients.
It can also be used to escalate matters if this doesn’t resolve the challenges, and ACE will engage on
behalf of the consultancy industry to bring about a solution. For more information please email at
consult@acenet.co.uk
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Areas map
To navigate to a specific area of interest, please click on the appropriate box below.

Clients asking consultancy businesses

The value of behavioural assessments as

Setting out the structure of the

to declare the excess amount on their

part of the procurement process vs. the cost

procurement exercise with clear

professional indemnity insurance cover.

of participation and effectiveness of outcome.

timescales and phases.

Setting out the novation process

Balancing the scale and complexity

Sufficient and visible pipeline of work

upfront.

of the procurement process with the

behind each procurement.

Click here

exposure risk of the client.

Aligning the procurement exercise

for a contract and a clear idea of

and the contract conditions to avoid

priorities.

contradictions.

Procurement process

Setting the right number of outcomes

Contract Terms

In order to properly display all multimedia content
in this PDF, you must either:
1. Save the file (download) into your computer by right-clicking on the article link and choosing the option
“Save as...”, then open it with a PDF reader such as Adobe Reader preferably. Your Adobe Reader
must be up to date, and you need to be sure that you have installed the latest version
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Description & implications
for businesses

Area

Legislation/guidance
for clients

Clients asking consultancy
businesses to declare the excess
amount on their professional
indemnity insurance cover.
Click here

The value of behavioural

Procurement process

assessments as part of the
procurement process vs. the cost
of participation and effectiveness of
outcome.

Setting out the structure of the
procurement exercise with clear
timescales and phases.

Contract Terms
Contact Us
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Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Setting out the novation process
upfront.

Procurement process
Contract Terms

Balancing the scale and complexity
of the procurement process with the
exposure risk of the client.
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Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Sufficient and visible pipeline of
work behind each procurement.

Procurement process

Setting the right number of
outcomes for a contract and a clear
idea of priorities.

Contract Terms

Aligning the procurement exercise
and the contract conditions to avoid
contradictions.
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3. CONTRACT TERMS
In order to avoid undermining the commercial intent or the careful selection of partners through the procurement
process, it is important that the contract terms used are carefully decided upon. This section highlights those
terms which have the greatest impact on professional service businesses and how they might be mitigated.

How ACE will support:
• ACE agreements, ACE has standard forms of
contract which can be used by clients and
consultants

Procurement process

• ACE members have access to a free legal
helpline for any specific contract queries they
have.

Areas map

To navigate to a specific area of interest, please click on the appropriate box below.

Providing contract terms and

Not specifying liability or including an

Disparity between the professional

conditions on a “take it or leave it”

unlimited liability clause.

indemnity (PI) cover and liability limits.

Purchase orders with contradicting

Signing up and requiring the consultant to

basis.

Use of the fitness for purpose clause.

comply with 3rd party agreements without

contract.

being able to see them first.

Including a net contribution clause

Contract terms which are inappropriate

Manage to restrict to a reasonable number of

(NCC).

cascaded down the supply chain from

collateral warranties and third party rights Payment

the head contract.

terms being cascaded through the supply chain.

Setting expectations on payment terms.

Automatic right to charge interest at

Use of IPR clauses/Copyright license

Collateral warranties, limiting scope

for a project.

and exposure.

Contract Terms

terms and conditions to those in the

Altering standard forms of contract.

legal 8%, not having it reduced by

Contact Us

contract terms.
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Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Providing contract terms and
conditions on a “take it or leave it”
basis.

Procurement process
Contract Terms

Not specifying liability or including an
unlimited liability clause.

Contact Us

previous page

Introduction

next page

|9

page 10
Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Disparity between the professional
indemnity (PI) cover and liability
limits.

Procurement process
Contract Terms
Contact Us
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Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Use of the fitness for purpose
clause.

Procurement process
Contract Terms
Contact Us
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Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Purchase orders with contradicting
terms and conditions to those in the
contract.

Procurement process

Signing up and requiring the
consultant to comply with 3rd party
agreements without being able to
see them first.

Contract Terms

Including a net contribution clause
(NCC).
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Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Contract terms which are
inappropriate cascaded down the
supply chain from the head contract.

Procurement process
Contract Terms

Manage to restrict to a reasonable
number of collateral warranties and
third party rights Payment terms
being cascaded through the supply
chain.

Setting expectations on payment
terms.
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Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Use of IPR clauses/Copyright
licence for a project.

Procurement process
Contract Terms

Collateral warranties, limiting scope
and exposure.
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Description & implications
for businesses

Commercial Strategy

Area

Legislation/guidance
for clients

Automatic right to charge interest
at legal 8%, not having it reduced by
contract terms.

Procurement process

Altering standard forms of contract.

Contract Terms

ACE Helpline
Contact our helpline now for contract, legal,
HR, taxation and business advice.

0845 450 1980
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Agreements & Contracts
ACE agreements and contracts are industry standard documents offering up-to-date and flexible agreements for
both the end-client and consultants. They provide clarity, transparency and peace of mind for those working on a
project. As well as ACE agreements, we sell contracts from FIDIC and the ICC. In the rare moments when a third
party is required, ACE can nominate an adjudicator.

Procurement process
Contract Terms

Contact Us
We’re based in Westmister, London.
Closest tubes are St James’ Park, Westminster
and Victoria.
Association for Consultancy and Engineering (ACE),
Alliance House,
12 Caxton Street,
London, SW1H 0QL.
020 7222 6557 consult@acenet.co.uk
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