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Introduction

People are at the heart of our industry; without them we have no businesses.
Anything that impacts on the ability of consultancy and engineering firms to hire
the best and most talented staff will impact on the ability of the sector to compete
globally and efficiently deliver the UK infrastructure pipeline.

Britain has taken the decision to leave the European Union and triggered Article
50, beginning the two-year process by which this exit is to be undertaken. A key
concern that has arisen, however, is over the status of non-UK EU nationals in
the UK, who contribute enormous amounts to the economy, the culture, and the
society of the nation.

Recognising this, the government has launched its first major investigation into
migration from the EU in order to lay the foundations for a new immigration system.

ACE and Penningtons Manches have embarked upon a piece of research that aims
to clarify the contribution made to the consultancy and engineering sector by EU
nationals. This paper will form the basis of ACE’s engagement with the independent
Migration Advisory Committee. By working in collaboration and ascertaining the
numbers of EU nationals in member firms, we aim to better inform government
policy making and highlight the difficulties the sector will encounter in recruitment
and retention in a post-Brexit world.

The impact of Brexit itself is already beginning to have an effect according to
respondents, with the on time and on budget delivery of infrastructure under threat
as skills become scarcer and more competitively fought over.

Conversations with ACE members have shown they are experiencing drops in

the number of applications from nationals of other countries. Scepticism was
expressed, though, that while it was possible that the UK population could provide
the skills necessary, it might not do so.

Infrastructure is the key enabler of growth and the driver of the UK economy
improving peoples’ lives and our national prosperity. The government understands
the link between economic growth and infrastructure investment as shown by the
creation of the National Infrastructure Commission and the Industrial Strategy.

None of this will be possible, however, without a skilled and trained workforce.
The UK is facing an aging workforce with a declining pipeline of new entrants
into the industry with the result that skilled staff are becoming more sought after
and expensive.

The future of our profession is characterised by complexity and rapidly changing
skills requirements. It is only by recognising this challenge and working in
partnership with the government that our industry can meet the challenge of
our times.

This report highlights the importance of the EU nationals to our industry and the
importance of ensuring that consultancy and engineering firms continue to have
unfettered access to EU staff following Brexit.

Dr Nelson Ogunshakin OBE,
Chief Executive of Association for Consultancy and Engineering
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Executive Summary

The construction industry in the UK has a long history of employing foreign workers including those from
EU member states. The reality of Brexit has raised the question of how dependent is the UK construction
sector on EU nationals. While broad official data from the Office of National Statistics (ONS) Labour
Force Survey is available on the percentage of non-UK workers in the industry, more granular data on
each sector within the construction industry has been extremely limited.

Association for Consultancy and Engineering (ACE) has identified this as a problem for its members as
they grapple with this issue internally and seek to influence policy makers during the Brexit negotiations.
In the light of Brexit and potential future limitation on labour flows, especially from the EU, ACE

has worked with Penningtons Manches to determine the effect Brexit will have on consultancy and
engineering firms and the wider UK infrastructure pipeline.

This report is intended to help consultancy and engineering firms of all sizes, policy makers, institutions
and clients understand the extent to which EU nationals contribute to the sector with a view to improving
workforce planning and skills development.

The basis of this report is a series of members’ surveys conducted by ACE over the last year analysing
members’ views on Brexit and the importance of EU nationals to their businesses. We have then taken
these findings and compared them to the data available on the industry as a whole to determine the
extent to which consultancy and engineering firms conform to the industry standard.

The results show that broadly the consultancy and engineering sector is in line with the wider industry as
the workforce is largely home grown but migrant labour plays a crucial role, particularly in London.

The report’s key findings are:

Continued unfettered access to EU skilled nationals is of high importance to consultancy and
engineering firms

The robustness of the UK infrastructure pipeline is key to staff retention in the UK following Brexit

22% of large consultancy firms will consider moving jobs out of the UK if it becomes more difficult
to move staff around Europe

On average 10% of consultancy and engineering firms’ staff are from EU member states which is
higher than the industry average of 6%

67% of EU staff work in London and the South East which is higher than the industry average
UK workers in the sector are younger than the industry average
EU nationals are younger than their UK counterparts

83% of EU nationals in consultancy and engineering firms are aged 30-39 which makes them older
than the industry average

EU nationals have been used to help manage the UK’s engineering skills gap
50% of EU nationals are fee earners

Continued recognition of UK qualifications will be important to the retention of EU nationals
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Overview of EU Migration in the Industry

The UK has one of the most ambitious national infrastructure programmes in Europe. With projects such
as HS2 and Crossrail underway and Heathrow expansion, Hinckley C and Crossrail 2 in development, the
debate in the industry has moved away from commissioning to delivery of this pipeline. The scale of UK
ambition for infrastructure investment has led to a realisation that the industry is facing a skills shortage
as companies draw on a shrinking pool of talent to deliver projects.

In 2015, the Institution of Civil Engineers (ICE) published a report on skills in the industry which identified
that the industry was facing pressure on both sides of the employee supply chain with an ageing
workforce and declining levels of entry to the profession.' The report showed that the industry was facing
a 9% fall in the number of 18 year olds entering the profession between 2012 and 2022.

Combined with an ageing workforce, the report estimated that by 2020 the UK would require 450,000
more science, engineering and technology (SET) technicians just to remain at current levels of capacity.
There has been a historical lack of attractiveness towards technician occupations, combined with
increasing numbers of students progressing to further education, that has led to declining numbers of
entrants to the profession.

Into this vacuum stepped EU nationals who have been increasingly filling the gaps within the industry.
The supply of EU nationals has not been enough, however, for an industry that has seen the number of
UK nationals properly equipped to deliver the government’s investment plans continue to fall. Since 2008
the industry had seen a fall in employment of 15% due to the large number of people leaving the industry.
It has been estimated that the UK must recruit 400,000 people each year to deliver in line with the
country’s housing and infrastructure needs. This equates to hiring one person every 77 seconds. ?

40% of employers have stated that they are having difficulty filling jobs. Employers admitted they were
experiencing the most marked tech talent shortages in a decade, with them singling out engineers as
one of the most difficult roles to fill.® Targeting millennial workers has been identified as crucial as they
currently comprise 50% of the workforce but long-term retention has proven difficult as millennial workers
are proving to be less loyal and patient than previous generations.

So, whilst apprenticeship schemes are a crucial component to increasing domestic labour supply, there
is no guarantee that staff will stay in the industry once they are trained. The Royal Institution of Chartered
Surveyors (RICS) has highlighted this by showing that 20% of employers feel that apprentice schemes are
not effective to solve the problem.
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Employers are, thus, concerned that the labour shortage in the industry cannot be solved without some

use of non-UK labour. Yet, while some overseas professionals are regarded as critical by the government
and prioritised in visa applications, construction professionals have not been added to the ‘UK Shortage
Occupations List’. This has led to a reliance on EU labour markets.

Brexit

On 23 June 2016, however, the UK voted to leave the European Union in a referendum which brought
the issue of EU nationals within the UK’s construction industry centre stage. How the UK exited the EU
became of crucial importance for determining the continued level of access to valuable labour forces in
coming years. Some in the industry argued that a complete break with the EU in the form of a hard Brexit
could cost the UK up to 214,542 skilled workers whereas a soft Brexit could lead to a net gain of up to
136,081 skilled workers. *

Labour Force Surveys have shown that between
1998 and 2016 there has been a significant
increase in foreign-born employment in the
UK construction industry from 4.1% to 12%
equating to 252,000 people. ©

Concerns over access to EU nationals rapidly topped the list of the issues of most concern to businesses
in the construction industry with reports that reduced access to EU nationals could lead to a catastrophic
skills shortage in the UK. RICS revealed that 51% of the industry had stated that skills shortages were a
constraint on future growth following Brexit.®

In such an environment, it has become important to determine the true extent of the UK’s reliance on EU
nationals in the construction industry.

It is the case that during a period of reducing domestic supply of skilled labour construction, the industry
has responded by increasing the number of foreign workers in the labour force. The Office of National
Statistics (ONS) Labour Force Surveys have shown that between 1998 and 2016 there has been a
significant increase in foreign-born employment in the UK construction industry from 4.1% to 12%
equating to 252,000 people. ©

However, this has not been either a consistent approach across the whole of the UK or out of line

with employment practices in other industries. London has been the predominant destination of most
migrant workers accounting for 54% of the total which corresponds to the centrality of the city to the UK
economy and its continuing economic performance in relation to other regions of the country. Likewise,
the proportion of the UK workforce that utilises migrant labour is consistent with the industry approach
with both being around 12%.

Excellence in the Built Environment

The Chartered Institute of Building (CIOB) responded to an enquiry from the All Party Parliamentary
Group for Excellence in the Built Environment into the impact of Brexit on future skills needs in the
construction industry in October 2016 with a report that published more hard data about the nature of
the UK construction workforce. Accepting the ONS figures for foreign workers in the UK, the report broke
migrants down into EU and non-EU migrants and showed that 6% of the UK construction workforce was
from EU countries which equated to 126,000 people. ’

These migrant workers were overwhelming to be found in the London and the South East which
comprised 63% of the total number. If the East of England is also included with this group due to

the economic effect of the capital in that region along the Cambridgeshire corridor then this number
increase to 72% of the total number. No other region of the UK sees more than 8% of the workforce from
overseas. Overwhelmingly, these workers are occupied in the building sector with 65% of the total so
employed. It is also worth noting that the percentage of migrant labourers in building construction was
greater than the percentage of UK labourers in the same sector. This was the only sector to show

this result.
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CITB: the Labour Force Survey

Recognising that there was a need for more granular information on the sector than was provided by
the Labour Force Survey, Construction Industry Training Board (CITB) commissioned a comprehensive
study of the role of non-UK workers in construction. The aim of the study was to provide more detailed
information on the number of non-UK workers in UK construction, what roles they were performing, their
skills and why employers hire them. 8

Broadly, the CITB report mirrored the data presented by the Labour Force Survey results in the CIOB
report highlighting that the construction workforce is still overwhelmingly British in make up with only
12.5% of workers being non-UK. The picture was not consistent across the UK, however, as London was
overwhelmingly dependent of non-UK workers with half of all workers born overseas while dependence
on non-UK workers for other areas of the UK fell sharply to 10% or less.

Most common countries by birth for non-UK workers are EU states, and EU nationals are more commonly
placed by agencies than non-EU nationals. This is partly due to the speed of response to labour market
needs and lack of bureaucracy involved. This is important as migrant workers often work as
self-employed, based on entry routes and informal networks, enabling them to move between projects
easily with an ability to be flexible on hours and earn more. Comparison between UK and non-UK workers
highlight that 57% of non-UK workers are self-employed compared with 38% of UK workers.

The migrant workforce is younger with a significantly higher proportion (36%) aged 25-34. Most migrants
(44%) are, however, aged between 35-49. To some extent this is masking the issues posed by an ageing
construction workforce. There is a much higher concentration in these age bands than among UK-born
construction workers, where comparative figures in 2015 were 24% aged 25-34 and 35% aged 35-49.
UK-born workers were much more likely to be aged 50+ (30%) compared with migrant workers (14%).

The CITB also found that non-UK workers were also more likely to be in skilled construction and building
trades (49% vs. 39%), or in elementary trades and related occupations, which include such roles as
labourers, hod carriers and groundworkers (10% vs. 7% among UK-born construction workers).

What is clear from this study is that the bulk of non-UK workers in construction are skilled manual
labourers with a smaller percentage in the professional services. The CITB quoted IFF Research figures
showing that only 8% of non-UK workers were civil engineers compared to 12% as general labourers and
15% as carpenter or joiners.®
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Impact of Brexit
on Consultancy and
Engineering Firms

In the lead up to and following the Brexit vote, ACE recognised
the importance of non-UK workers to the consultancy and
engineering sector but has struggled to determine the extent
to which the sector is exposed to the loss of access to the
wider EU nationals labour force.

ACE, therefore, in conjunction with Penningtons Manches
determined to build a number of surveys to collect qualitative

ACE EU MEMBERSHIP
SURVEY - MARCH 2016
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data on members’ views on Brexit and the importance of EU
nationals to their businesses.

x

The first of these was held in March 2016 to gauge the * * *
importance of EU membership to UK professional consultancy

and engineeering sector.'® The results mirrored the views of 55 0/0
the nation closely with 55% saying that EU membership was
not important compared to 45% feeling it was. The divide in
membership was not based on the size of the member firm,
with both large and small firms on both sides of the argument.
Rather, the debate centred on the merits of global trade
compared to EU specific trade.

EU MEMBERSHIP
NOT IMPORTANT

Firms that were against EU membership felt that the UK had opened domestic markets to EU competition
to a far greater degree than other EU companies with the result that UK firms were at a disadvantage
commercially compared to EU rivals. Thus, far from bringing advantages to the UK, EU membership

was detrimental to UK consulting engineers who faced internal trade barriers in other EU countries that
were not present in the UK. Given this, a focus on global trade where the UK was a market leader in
consultancy and engineering services was seen as a more viable strategy.

Firms that supported EU membership, whilst acknowledging these disadvantages, recognised the inter-
connectivity of supply chains, staffing, and finance a greater benefit to UK firms. There was also a
recognition that common EU standards and procurement rules were of considerable benefit to UK firms
both within and outside the EU. The high market standing of UK consultancy and engineering services was
based on this solid foundation and made global exports more likely.

Regardless of whether a company felt that EU membership was a benefit or a detriment, all member firms
recognised that the professional consultancy and engineeering sector depended on access to a skilled
workforce if they were to continue to be profitable and market leaders. As a result, ACE campaigns for
unfettered access to EU nationals as a key part of any agreement between the UK and EU.

Collaboration with Penningtons Manches

Working with Penningtons Manches, ACE held a large consultancy dinner in Novmeber 2016 to discuss
the importance of EU nationals to large consultancy firms.!" During that dinner a poll was conducted of
members’ views to see how far they had shifted in the six months following the EU referendum.

Access to EU skills remained a vital consideration for members with 79% rating the issue as very important
to them while only 10% felt the issues was not that important to their company’s future. Recognising that
consultancy and engineering firms move their staff around, ACE enquired if the inability to move staff easily
around Europe will lead to job losses in the UK. 55% of members stated that they would not move jobs

to the EU following Brexit but 22% felt they may have to consider such an approach if access to the EU
market was too restricted.

All ACE members, however, agreed that the defining issue in this debate was continued investment in
infrastructure projects by the UK government. The more robust and secure the infrastructure pipeline was,
the more likely the industry was to invest in the UK and retain its staff in the UK.
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Survey Results

Seeking to gain more granular detail on members’ views and use of EU nationals, ACE surveyed
members on EU nationals specifically in the run up to the anniversary of the EU referendum.?

The survey was conducted by an online questionnaire and follow up conversations with member firms.
Respondents reflected the sector with 50% being SME firms, 17% medium size firms and 33% being
large consultancy. ACE was also keen to ensure a representative regional coverage of members across
the UK to ensure there was no regional bias.

The ACE survey corresponded in many ways to the CITB survey but there were noticeable differences
that will affect the way the sector responds to Brexit in the coming months and years.

For instance 91% of members stated that the retention of unfettered access to EU skilled staff post-
Brexit was important or very important to their business. This reflected the views that had been
expressed before that EU nationals were important to the running of UK consultancy and engineering
firms.

Unlike the rest of the construction industry, the professional consultancy and engineeering sector is more
dependent on non-UK workers and is more akin to architects than contractors. The sector has a clear
split between those who have more than 10% of their workforce from the EU and those with less than
10% from the EU.

While 50% of members stated that less than 10% of their workforce was comprised of EU nationals, 42%
stated that 10-15% of their staff were EU nationals and 8% stated that more than 15% of their staff were
from the EU. This is significantly higher than the industry standard of 6% and shows that consultancy and
engineering firms have more EU nationals than other sectors in the industry.

Percentage of EU staff
working for ACE members

8%
~15% EU Staffj

42%

10 -15% EU Staff

L,

R

50%

<10% EU Staff
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Most consultancy and engineering firms are not
heavily dependent on EU nationals to the point
where they will be facing considerable labour

shortages without access to EU labour markets.

The overall percentage of staff, however, is not as high as senior management of member firms had
estimated when questioned. They often felt that EU nationals comprised between 15-20% of staff.

This highlights that the impact of the loss of EU nationals on members firms is psychologically greater
for senior management than the reality would seem to indicate. It may also reflect that most large
consultancy and engineering firms have their headquarters in London where the highest proportion of EU
nationals are located. Most consultancy and engineering firms are not heavily dependent on EU nationals
to the point where they will be facing considerable labour shortages without access to EU labour
markets.

Age Profile

The age profile of the sector is also younger than the construction industry as a whole with only 16%
of the sector stating the average age of UK workers as over 49, compared to 30% for the industry as a
whole. Members stated that the bulk of their UK workforces average age was (42%) 30-39 years of age
or (42%) aged 40-49 which is double the industry average.

As with other sectors in the construction industry, EU nationals in the consultancy and engineering sector
are younger than UK workers but are on average older than other sectors. Only 17% of EU nationals are
under 30 years of age while the clear majority (83%) are aged 30-39. As with other sectors, the reality of
the ageing workforce is masked by EU nationals.

This age difference is further highlighted when the sector is broken down by fee earners with 80% of
UK workers classed as fee earner compared to only 50% of EU nationals. This highlights that half of EU
nationals employed by members are in the process of achieving their chartered certification which may
account for the importance senior managers place on EU nationals. EU nationals are an asset that have
yet to mature and so comprise a future source of fee generation that currently cannot be accessed and
could be lost if these EU nationals leave the UK following Brexit.

Regional Breakdown

The regional spread of EU staff in the UK also reflects the wider industry with London comprising the
bulk of non-UK workers. 67% of members stated that more than 40% of their EU nationals were based
in London with a quarter of members stating that all their EU staff were located in the capital which is
higher than the industry average. Wales and Northern Ireland are the areas of the UK less affected by
EU nationals with only 16% of members stating they had any staff in these nations which is lower than
the industry average. The East Midlands, however, is more affected for the professional consultancy

and engineeering sector with 17% of firms stating they had more than 20% of staff from the EU in this
region. The rest of the country is broadly similar with the construction industry as a whole, with less than
10% of EU nationals located in the other regions. There is no guarantee that staff will stay in the industry
once they are trained. RICS has highlighted this by showing that 20% of employers feel that apprentice
schemes are not effective to solve the problem.
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Current position of the UK Government

to EU Migration
Background

Until the UK formally leaves the EU, EU law will continue to apply and so the rights of EU nationals and
their family members to live and work in the UK remain unchanged. The question of what happens to EU
nationals resident in the UK and UK citizens resident in EU member states following Brexit was identified
early on as one of the biggest issues that will face both the UK and EU negotiators.

Following a UK withdrawal from the EU, the current intention is the UK will no longer be subject to the
supremacy of the European Court of Justice (ECJ). Free movement of person rights will no longer apply
and therefore cannot be exercised by EU nationals under a post-Brexit immigration law regime. Any
future movement rights of UK and EU nationals will be dependent on the commitments that are jointly
agreed by the UK and EU as part of a withdrawal agreement or by unilateral action by the government.

Following the referendum, there were wide ranging calls for the Article 50 negotiations to focus, as a
priority, on the post-exit position of EU nationals now living in the UK and UK nationals living in other EU
countries. It was felt that those citizens should be put first and not used as “bargaining chips” between
the UK and EU. Instead they should be provided with reassurance that they will continue to have access
to the same rights and services as they did before the EU referendum result.

EU’s position on citizens’ rights

The European commission was first to publish its position on citizen rights when it brought forward it
recommendations for the EU negotiation position to the European Council in May 2017.

The Commission’s recommendations highlighted three key areas for negotiations to ensure an orderly
withdrawal from the Union. These were citizens’ rights, the financial settlement and new external borders
with a special emphasis on the Irish border.

The European commission’s recommendations stress that the objective of the negotiating directives is

to allow EU nationals to continue to live in the UK and vice versa and to protect not only those who live
and work in the UK or Europe today but those who have resided or lived here in the past and who will do
so in the future as well. The guidelines not only cover the right to reside but also the rights to access the
labour market, education, healthcare and recognition of qualifications.

Guarantees to that effect should be reciprocal and should be based on the principle of equal treatment

among EU and between EU and UK citizens. These rights should be protected as directly enforceable
vested rights for the lifetime of those concerned. To ensure these
rights the ECJ will continue to be the final arbiter and protector.

NET Y , - . .
HERLANB - GERMAN UK’s position on citizens’ rights

At the EU summit in June 2017, the UK responded with its own

ELG'UM I.MMAN( proposals for EU and UK nationals that would be subject to an

|N ~ agreed cut-off date. The aim of the proposals was to ensure that
FRANCE - SPA EU nationals had rights “almost equivalent to British citizens.” The
; date before which EU nationals would need to have arrived in the
K to qualify for the offer would be no earlier than 29 March 2017,
EN P V
SWED ORTUGAL when Article 50 was triggered, but could be at the end of the Brexit

IRELAND || | ] 1ITALY. process.

Under UK proposals EU nationals and their families lawfully resident
in the UK prior to the cut-off date will be able to continue to reside
in the UK and can then apply for “settled status”. This will entail
freedom of residence and the ability to undertake any lawful activity,
to access public funds and services and to apply for

British citizenship.
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To qualify for settled status, EU nationals must have been resident in the UK before a the cut off date and
must have completed a period of five years’ continuous residency in the UK before they apply for settled
status. These arrangements will be enshrined in UK law and the will be enforceable by the UK courts not
the ECJ. EU nationals who have arrived/arrive in the UK after the cut off date will need to apply to stay
under the transitional arrangements that will be put in place.

The proposals will be “without prejudice” to the Common Travel Area arrangement between the UK and
Ireland (and the crown dependencies), and the right of British and Irish citizens in each other’s countries
will remain in place as set out in the Ireland Act 1949.

The date before which EU citizens would need

to have arrived in the UK to qualify for the offer
(on settled status) would be no earlier than 29
March 2017, when Article 50 was triggered,
but could be at the end of the Brexit process.

The Brexit coordinator of the European Parliament has responded to the British proposals by stating that
they are not acceptable to the European Parliament, which must approve any withdrawal agreement.

He states that the UK’s opening offer on citizens’ rights falls short of both the EU proposals and the
language used by the Leave campaign in the referendum. His concern is that UK proposals risk creating
second-class citizens out of EU nationals who are being treated as a new class of immigrant rather than
a group in possession of existing citizen rights.

He states that “The European Union has a common mission to extend, enhance and expand rights, not
reduce them. We will never endorse their retroactive removal. The European Parliament will reserve the
right to reject any agreement that treats EU nationals, regardless of nationality, less favourably than they
are at present. This is a question of the basic fundamental rights and values that are at the heart of the
European project.”

Central to this must be the retention of the ECJ as the final court of arbitration which is a position that
the UK Government has stated on numerous occasions it cannot accept.
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Employment and Immigration Law Review

Following the EU referendum result and subsequent political events in Westminster, the UK construction
market has witnessed much uncertainty. Following the triggering of Article 50, the UK and EU have just
two years to negotiate the terms of the departure. This period can only be extended by agreement with
the UK and by a unanimous vote of EU member states. If terms are not concluded within two years, the
UK will cease to be a member of the EU and the right of freedom of movement enjoyed by workers within
the European Economic Area (EEA) and Switzerland to come to work in the UK and bring their family
(and the rights of British nationals to work in the EEA and take their family to work) will no longer be
automatic.

Currently, EU nationals are entitled to visit the UK for an initial period of up to three months
providing that they hold either:

Y A valid national ID card issued by an EEA state or Switzerland

% A valid passport issued by an EEA state or Switzerland

EU nationals automatically acquire an extended right of residence beyond the initial three months

when they engage in activities that bring them within the scope of European rights of free movement.
Furthermore, EU nationals who have lived continuously in the UK for five years as a “qualified person”
automatically acquire a right of permanent residence. With an estimated two to three million EEA
nationals currently resident in the UK, ACE members will naturally be concerned to understand what the
future holds, as employees from 27 EU countries will be affected.

It is self-evident that there will need to be changes to the UK immigration system to accommodate
transitional arrangements and to put in place a new system for employers to employ EU nationals.
At the time of writing, it is still unclear what a new regime will look like.

The government’s July 2016 statement (see UKVI: Statement: the status of EU nationals in the UK (12
July 2016)) and a policy paper in June 2017 (see UKVI, Safeguarding the position of EU nationals living in
the UK and UK Nationals Living in the EU) states that:

There will be a “cut-off date” which is to be agreed, but will be no earlier than 29 March 2017 (the
date Article 50 was triggered) and no later than the date the UK leaves the EU.

Qualifying EU citizens resident in the UK before the “cut-off date” will be able to apply for residence
status under a new scheme.

Qualifying EU citizens will be granted granted “settled status” under the Immigration rules. They
would be free to live in the UK in any capacity and undertake any lawful activity, to access public
funds and services and to apply for British citizenship. To qualify, they must have been resident in the
UK before the “cut-off date” and have completed five years’ continuous residence in the UK.

EU citizens who became resident before the “cut-off date” but do not have five years’ continuous
residence at the time of the UK'’s exit will be able to apply for temporary status to remain in the UK
until they have five years residence, when they will be eligible to apply for settlement.

EU citizens who arrived in the UK after the “cut-off date” will be able to remain in the UK for a period
(anticipated to be two years) and may become eligible to settle permanently, depending on their
circumstances and the relevant immigration system put in place, but are not guaranteed

settled status.
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Furthermore, in July 2017, the home secretary announced that the government is launching its first major
investigation into the impact on the UK labour market of the UK’s exit from the EU in order to lay the
foundations for a new immigration system. The independent Migration Advisory Committee (MAC) has
been tasked with carrying out a detailed analysis of the economic and social contributions and costs of
EEA nationals in the UK.

The analysis will not be published until September 2018 — seven months before the UK is set to formally
exit the EU in March 2019. The MAC however has been asked to produce interim reports to guide Home
Office officials attempting to draw up a post-Brexit immigration regime that will bring an end to free
movement but will not cause economic damage or vital skills shortages. The MAC will also be asked to
assess:

Which sectors are most reliant on EEA labour and in what job roles/skill levels.

The impact of a reduction in EEA migration and the ways in which both business and the government
could adjust to this change.

Whether there is any evidence that the availability of unskilled labour has led to low UK investment in
certain sectors.

Whether there are advantages to focusing migrant labour on high-skilled jobs.

The recent leaked paper indicated that there is a three phase process to be put in place after Brexit, and
that preferential treatment will be afforded to “Highly Skilled Migrants” with those filling “low skilled” roles
being subject to a possible two year limit on their stay. It should be stressed however that the leaked
paper contained only early draft proposals, and that the final proposals would take into account the
MAC’s recommendations.

In September 2017, the prime minister gave a speech in Florence and set out proposals for a two year
transitional period after the UK leaves the EU in March 2019. Reference was made to a post Brexit
immigration systems, which suggested during the implementation period, ‘people will continue to be able
to come, live and work in the UK, but there will be a registration system’.

Then in October 2017, the prime minister issued an open letter to EU citizens in which she gave further
assurances to those living in the UK stating “'‘EU citizens living lawfully in the UK today will be able to
stay”. She also set out what form the implementation process will take and explained that there will be:

A streamlined digital process for those applying for settled status in the UK in the future.
The cost will be kept to as low as possible and no more than the cost of a UK passport.

The criteria applied will be simple, transparent and strictly in accordance with the Withdrawal
Agreement.

People applying will not have to account for every trip they have taken in and out of the UK and will
no longer have to demonstrate comprehensive sickness insurance as they currently have to under EU
rules.

For any EU citizen who holds permanent residence (PR) under the current scheme, there will be a
simple process put in place to swap their current PR status for UK settled status.
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EU citizens working for ACE members can therefore decide to wait and see what new system will be
implemented and apply at that stage or may decide that they want more certainty now in which case
they can:

Apply to the Home Office for a document that evidences their UK residence status under the current
European Regulations, producing the necessary evidence of exercising treaty rights:

a registration certificate (for EEA nationals) or residence document (for non-EEA national family
members); or

a document certifying permanent residence (for EU nationals) or a permanent residence card
(for non-EU nationals) if they have lived in the UK for five years

Apply to naturalise as a British citizen if eligible. The impact that this may have for current nationality
and tax status and non-EU family members should be assessed before proceeding. Please also note
that a document confirming PR status will be required prior to proceeding with a British citizenship
application.

Keep a record of any absences from the UK — the prime minister has stated that they will not be
required to account for every trip in and out of the UK. However, this will be required if they aim to
qualify to naturalise as a British citizen where the residential criteria is more stringent).

Retain documents to prove their continuous residence as a “qualified person” exercising a right of
free movement since they entered the UK (e.g. P60s or tax returns).

Currently, EU nationals exercising their EU right of free movement do not need a Home Office residence
document to prove they have the right to live and work in the UK, indeed the UK government is
discouraging EU nationals from making such an application as it is anticipated that they will be required
to apply for new residence status once the UK exits from the EU.

While holding a Home Office residence document will not guarantee protection following Brexit, those
who have such a document and are logged on Home Office records may be at an advantage when it
comes to proving prior residence in the UK when free movement ends. That said, the Home Office has
reported being overwhelmed by applications for proof of residence by EU nationals concerned to protect
their future status. Penningtons Manches understands that, currently, about a third of applications are
being rejected.

As for employment law considerations, ACE members appreciate that a significant proportion of the

UK’s existing employment law comes from the EU, including discrimination rights, collective consultation
obligations, transfer of undertakings regulations, family leave, working time regulations and duties to
agency workers. Our view is that EU law will continue to exercise a significant influence, even after Brexit.
There are various reasons for this:

Some EU employment laws merely subsumed protections that were already provided by UK law.
For instance, UK equal pay, race and disability discrimination laws preceded EU anti-discrimination
obligations. It is improbable that the government would want to limit these existing protections.

Much employment law, such as discrimination rights and even the right to paid holiday is regarded by
both employers and employees as a good thing.

The need to stay in a relationship with the EU. The price of a trade agreement with the EU is likely to
be adherence to a certain amount of EU employment law and social protection.

The lack of agreement and clarity as to what the new immigration system will entail is still causing
uncertainty which in turn has led to some ACE members experiencing a drop in applications from EU
nationals. It is accepted that freedom of movement will come to an end in its current form. However, any
new system needs to ensure that it addresses the needs of the sector and it cannot be the case that EU
workers are simply made to fit into the current immigration system. This is because the current system
does not deal with the need for low/medium skilled labour; it does not cater for those who are self-
employed/working on a freelance basis working as contractors and it is both costly and time consuming
for both the employer and the prospective worker.
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The retention of EU nationals in the consultancy and engineering sector is vital for the maintenance of a
globally successful sector. EU nationals make up a small but significant part of the sector that companies
depend on for their future growth.

Although consultancy and engineering firms do not see a significant Brexit effect on the industry in the
short term, 40% of firms expected specific impacts as a result of Brexit in the medium term with a further
40% unsure what the impact of Brexit will be in the long term.

Regional location of consultancy and engineering companies and the percentage of EU nationals they
employ all determine how likely the company is to anticipate Brexit impacts over the next five years.
Firms in London and the South East are those who are most engaged with the Brexit debate, while those
firms located in the regions are least engaged.

The prevalence of EU nationals in London also influenced the extent to which employers expected Brexit
to impact them in the future, with 70% of London firms expecting to be affected in some way by Brexit.

This picture is mitigated by the actions of EU nationals in the sector. The evidence shows that most EU
nationals in the sector are planning to stay in the UK in the next 12 months (90%), and most are also
planning to continue within the industry. Although there was some evidence of uncertainty

(12% were unsure of their plans), only 3% reported that they definitely intended to leave the UK in the
next 12 months.

This corresponds to the industry average as EU nationals with qualifications (82%) were more likely than
those without them (67 %) to say they would continue to work in the UK construction industry in
12 months, as they were older workers and had already lived in the UK for some time.

The extensive UK project pipeline is also attractive to EU nationals as the projects are some of the largest
and most challenging in Europe and have the potential to define careers.

Despite this, the UK government must not lose sight of the predicament the industry finds itself in.
The UK is facing an ageing workforce with a declining pipeline of new entrants into the industry with the
result that skilled staff are becoming more sought after and expensive.

It is, therefore, imperative that any agreement between the UK and the EU should ensure that the UK
construction industry continues to be able to access skilled European labour and that future immigration
policies accept that skilled immigrant labour is vital to the continued economic success of UK plc.
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ACE economic and policy papers

This paper forms part of a growing portfolio of research by ACE into the effects

of infrastructure on the wider economy.

Cities and Infrastructure

A joint paper with WSP that explores the infrastructure
needs of our cites, how investment can improve growth
and the importance in of political and fiscal devolution.

Review on EU Environmental Regulations
An in depth review of all EU environmental regulations

affecting the UK and how they will be affected by Brexit.

Triggering Article 50
This paper explores the complexities and realities facing
the UK and the industry from Brexit.

Brexit and Employment Law
This paper looks at EU employment law and how our
industry will be affected by Brexit.

Electricity Market Reform: Generating Results
This paper explores the role of the current energy
companies in the retail and generation sectors, and
suggests reforms to EMR.

Funding Roads

This paper explores inefficency within the road
network and possible funding and financing solutions
for the future.

Revolutionising Housing

This paper is the second in ACE’s housing paper series
and explores in detail a new model to rebalance the
incentives for development.

The Housing Gap

This paper is the first in ACE’s housing paper series
and explores in detail the conditions within the UK
housing market.

Procurement in PPFM
This paper examines how to improve procurement in
Public Private Finance Models (PPFM).

State Investment Bank

This paper is the final paper in ACE’s infrastructure
investment series and explores in more detail the
rationale and practicalities of establishing a State
Investment Bank.

Green Investment Bank

This paper is the fifth in ACE’s infrastructure investment
series and explores in more detail the rationale behind
the Green Investment Bank and the challenges it faces
going forward given market conditions in 2012.

Pensions and Infrastructure

This paper is the fourth in ACE’s infrastructure
investment series and explores in more detail the
current conditions within the market, and the
implications they have on pension funds’ investment
potential into infrastructure.

Performance of PFI

This paper is the third in ACE’s infrastructure series and
examines how to improve procurement in Public Private
Finance Models (PPFM).

Public Private Finance Models

This is the second in ACE’s infrastructure series and
explores in more detail the rationale, performance and
conditions that surround Public Private Finance
Models (PPFM).

Performance of PFlI

This paper is the first in ACE’s latest infrastructure
series and reviews the performance of historical PFI
data to learn lessons for the development of new
financing models.
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About ACE

As the leading business association in the sector, ACE represents the interests of professional consultancy and
engineering companies in the natural and built environment, large and small, in the UK. Many of our member
companies have gained international recognition and acclaim and employ over 250,000 staff worldwide.

ACE members are at the heart of delivering, maintaining, and upgrading our buildings, structures, and infrastructure.
They provide specialist services to a diverse range of sectors including water, transportation, housing, and energy.

The ACE membership acts as the bridge between consultants, engineers, and the wider construction sector that
together make an estimated contribution of £15bn to the nation’s economy, with the wider construction market
contributing a further £90bn.

ACE’s powerful representation and lobbying to government, major clients, the media, and other key stakeholders,
enables it to promote the critical contribution that engineers and consultants make to the nation’s developing
infrastructure.

Through our publications, market intelligence, events and networking, business guidance and personal contact, we
provide a cohesive approach and direction for our members and the wider industry. In recognising the dynamics

of our industry, we support and encourage our members in all aspects of their business, helping them to optimise
performance and embrace opportunity.

Our fundamental purposes are to promote the worth of our industry and to give voice to our members.
We do so with passion and vision, support and commitment, integrity and professionalism.
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About Penningtons Manches LLP

Penningtons Manches LLP is a leading UK law firm which provides high quality legal advice tailored to both
businesses and individuals. We address the specific objectives of each client through our flair and technical
expertise and offer a personal service founded on a strong team ethic.

Today, we have UK offices in the City of London, Basingstoke, Cambridge, Guildford, Oxford and Reading,
with 105 partners and over 600 people in total. We have also established a presence in San Francisco. Our
main areas of practice are dispute resolution, corporate and commercial, real estate, private client and family.

We have several multi-disciplinary teams concentrating on a variety of industry sectors, including
construction and infrastructure, technology, life sciences, education, social housing, retail and international
wealth. In these areas, we’re acknowledged for our unparalleled market insight.

Our commitment to excellence is backed by a track record which dates back 300 years. We pay great
attention to matching your requirements with the right skills, delivered cost effectively and within the
appropriate timescale.

We have a broad international focus supported by well-established links with law firms throughout the world.

Penningtons Manches is a member of Multilaw and the European Law Group, networks with representatives
in over 70 countries, and many of our lawyers play leading roles in various international bodies.

Further information

For further details about this publication please contact one of the authors:

ACE Chris Syder, Employment Partner, Penningtons Manches
020 7227 6557 01256 407111

pea@acenet.co.uk chris.syder@penningtons.co.uk

www.acenet.co.uk www.penningtons.co.uk

Disclaimer

This document was produced by ACE and is provided for informative purposes only. The contents is general in nature
and therefore should not be applied to the specific circumstances of individuals. Whilst we undertake every effort to
ensure that the information within this document is complete and up to date, it should not be relied upon as the basis
for investment, commercial, professional or legal decisions.

ACE accepts no liability in respect to any direct, implied, statutory, and/or consequential loss arising from the use of
this document or its contents.

No part of this report may be copied either in whole or in part without the express permission in writing of the
Association for Consultancy and Engineering.

This paper uses the term ‘EU migration’, however it is important to note some impacts discussed affect the wider
European Economic Area (EEA). The EEA includes Norway and Iceland, and is only applied provisionally to Croatia.
The government’s Migration Advisory Committee is focused on EEA migration impacts from Brexit, instead of those
relating to EU member states only

All the illustrations in this document have been sourced from www.freepik.com.

© Association for Consultancy and Engineering 2017
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